IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.1023 OF 2019

DISTRICT : PUNE

Dattatraya Rajaram Madane, )
Age 38 years, occ. Service, Residing at Flat No.202, )
Tower No.31, Amnora Town Park, Hadapsar, Pune-28 )..Applicant

Versus

1. The State of Maharashtra, )
Through the Secretary, Home Department, )

Mantralaya, Mumbai )

2. Commissioner of Police, Pune City, )

Sadhu Vaswani Chowk, Opp. GPO, Pune )

3. Additional Commissioner of Police, )

West Zone Office, Faraskhana, Pune )

4. Assistant Commissioner of Police, )

Vishrambag Division, Faraskhana, Pune )..Respondents

Shri L.S. Deshmukh — Advocate for the Applicant
Shri A.J. Chougule — Presenting Officer for the Respondents
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CORAM : Shri P.N. Dixit, Vice-Chairman (A)
Shri A.P. Kurhekar, Member (J)
RESERVED ON : 7th January, 2020
PRONOUNCED ON : 14th January, 2020
PER : Shri P.N. Dixit, Vice-Chairman (A)
ORDER
1. Heard Shri L.S. Deshmukh, learned Advocate for the Applicant and

Shri A.J. Chougule, learned Presenting Officer for the Respondents.

2. Ld. Advocate for the applicant prays for ad interim relief in prayer

clause 9(a) which reads as under:

“O(a) Direct the Respondents not to proceed with the departmental enquiry
against the applicant till the criminal proceedings in CR No.129/2019 are
concluded.”

(Quoted from page 12 of OA)

3. He further submits that he is not pressing any other relief viz.

revoke the applicant’s suspension and his reinstatement.

4. The main prayer in the OA is as under:

“8(B) Direct the Respondents not to proceed with the departmental enquiry
against the applicant till the criminal proceedings in CR No.129/2019 are
concluded.”

(Quoted from page 11 of OA)

Brief facts of the case:
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5. FIR was registered against the applicant, who was working as API in
Bharati Vidyapeeth Police Station, Pune. In 2019 FIR was registered
against the applicant at Hadapsar Police Station, Pune under Section 376

of IPC. Among other things FIR reads as under:

“sit FEa Al ARRNEA AU NHW SRAGA HS Al SRS QMRRNes Fsiel FRAMUA Bbetet 3.
RAGR Yogl 306 Afgeaiat sft Fgat Afeh At @ AR AA Tate A.203 3t o, FHAR gat @, Az
fHEdlem o= AP B3UAR YUt A HgE 30t @ [ A st et Alsll oIl PN SR
ABATA SERGXE R Ade WRIUd delel 3. al I 2017 JAemuega d &
26/01/2019 st i AR §-AR ASTRIA FG Afett zrgelst smursAc vw o, wee (.21,
BBUR q tete A.203, St 1 for HAr gat i, Az e geaen AE! gsuR ot gwR Ut 28
YA AP T BN SRGA SRS ARG Hdel dHelel 3ad. qAd Fl Agel AR@hs

FRANEEd "R Bett 3Tl el AT ABASH Bldel AREE batet g.”
(Quoted from page 16 of OA)

6. Following the same the applicant was suspended. The applicant
moved Hon’ble Bombay High Court by Anticipatory Bail Application
No0.990 of 2019 and the Hon’ble High Court granted him interim
protection by order dated 15th July, 2019. In April, 2019 the DE was
initiated against the applicant along with list of documents, copies of
documents and witnesses. The charges against the applicant in DE are as

under:

“9. g, srall fdanflie dichw Xer AA . 98/92/209% A &.06/02/09% 3R JAEEH
Wt Titees o ueleR  wRRA glar &, Hetada Geid 26/09/209% wid el
EBR! A BRIGT Hga TBHRER Algetl i A HAett Aaet A0 (FCTBIE)
a1 a¥ ¢ FR spiiiewal a sRigEaaa GRIE 8qE faaelt enRites e grnfta wsa s
3L UAT el el 3B,

R. A R Bienaed WelA MUBHR 3AEiE! sharct Aleett Fest Aeadt @ et Hewit
HARN IRY FHells! Al@U a2 qW ¢ Alall SebTIMR el BRoAT! el el 33,
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3. AT Uel A 3B 3EE gFe™ &t 03/02/209% Ash 3eHd HAASH BAERIA
WA BHA-TRA EFD1 oga WIE! Figa R FHAld el SAB! O 3. QM
U1 QleltA 3tfepi-ar sieisifes a feiesta 3 adst et 313,

A@SA GFE! UeiA A ABRD et BrRIgTES A TAEER UGIER HRRA 3R™AE d JFa
HIAER T AR TEE o DA S SoN-A RO guiudt Solla AR @ Goat BRI
231U SR g U IRWGRIE! Bge, Il BIEl Bl Saceiiel SRl et Sete uice
HAlS Delt 3@, A § Hed R AlcTed el UAARAE A SRACA JHATR Sdcict TR 3R
Aepella Rrez sea gedt Hag dictA (fvien a afte) T 9%4E =n b 3 @ Agrg, WelA
aferferRIa - 9R89 AENT HH R Hed FHT Dot HIVEATE RIGH UBl 3EA.”

(Quoted from page 60 of OA)

7. The Ld. Advocate for the applicant contended that the DE against

the applicant should be stayed on following grounds:

“V) That the initiation and continuation of the departmental enquiry on
the basis of allegations in CR No.129/2019 will cause prejudice to the
applicant and therefore, the said departmental enquiry is required to be

stayed till the criminal proceedings are over.

Vi) That the allegations by the complainant in CR No.129/2019
registered against the applicant and also the allegations in departmental

proceedings are same.

VIl)  That the allegations in departmental enquiry are based on the same

set of facts of the allegations in the said CR No.129/2019.

VIIl) That the list of witness annexed with the charge sheet in the
departmental proceedings indicates that the respondent no.3 wants to

examine the witnesses who are also witnesses in the criminal proceedings.

IX) That the departmental proceedings initiated against the applicant is

based on the same set of facts of the allegations in the said CR
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No.129/2019. In case the applicant submits his statement of defence or put
his effect defence, the same would be resulted in disclosure of his defence
in criminal proceedings in connection with the said CR No.129/20109.
Therefore, the same would cause applicant’s right to defence in the criminal
proceedings. Therefore, in the present case both proceedings should not be
allowed to run simultaneously and the departmental proceedings are

required to be stayed till the decision in the criminal proceedings.

X) That it is quite settled position of law that in case departmental
proceedings are based on the same set of facts and evidence, the same
should not be allowed to run simultaneously. It is therefore just, necessary
and proper to stay the departmental enquiry initiated against the applicant
till the criminal proceedings are over.”

(Quoted from page 9-10 of OA)

8. The Ld. Advocate for the applicant relies on the judgment of the
Hon’ble Supreme Court reported in (1999) 3 SCC 679 Capt. M. Paul
Anthony Vs. Bharat Gold Mines Ltd. & Anr. The relevant portion from the

judgment is as under:

“22.  The conclusions which are deducible from various decisions of this

Court referred to above are :

(ii) If the departmental proceedings and the criminal case are based on
identical and similar set of facts and the charge in the criminal case against
the delinquent employee is of a grave nature which involves complicated
questions of law and fact, it would be desirable to stay the departmental

proceedings till the conclusion of the criminal case.

9. Ld. Advocate for the applicant therefore presses for interim relief.
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10. The Ld. PO has filed reply on behalf of respondents no.1 to 4 and
contested the claims being made by the applicant and oppose the interim
relief. Ld. PO pointed out that the relief being claimed in the interim relief
as well as the final reliefs in the OA are one and the same and if interim
relief is granted in favour of the applicant nothing would remain in the OA

as well. The respondents have further submitted in reply as under:

8. With reference to contents of Paragraph No.6.5, I say that the
contents of this para are not true and correct, therefore denied by the
Respondent No.3. For the sake of argument the statement made by the
Applicant is considered true, even then the Applicant alleged to have been
committed the serious offence of public tranquility, forming unlawful
assembly, being the member of unlawful assembly proceeded with a
common object to commit the criminal offences as alleged in C. R. No.
930/2018 registered with Karmala Police Station and therefore the
Applicant is liable to face the departmental enquiry in respect of act
committed by Applicant. Framing of charge against the Applicant is not
required. It is only sufficient of his act i.e. taking part in unlawful assembly

being as a Police Officer.

9. With reference to contents of Paragraph No.6.6, I say that the
contents of this para are not true and correct, therefore denied by the
Respondent No.3 in toto. It is submitted on behalf of Respondent that being
aggrieved by the act of Applicant, the complainant Sonali Sonawane lodged
the F.LR. bearing No. 129/ 19 under Section 376,323, 504, 506(2) of LP.C.
at Hadapsar Police Station, Pune City against the Applicant. The said case
is pending before Hon’ble Session Court, Pune. It is being the serious offence
affecting the moral turpitude of Police Department in the eyes of public at
large, therefore it is necessary to conduct the departmental enquiry

regarding his misconduct and misbehavior.

10. With reference to contents of Paragraph No.6.7, I say that the

contents of this para are regarding the disciplinary action taken by
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Respondent No. 3 against the Applicant regarding the grave misbehavior
and misconduct of the Applicant during his service period, so the contention
regarding the suspension is true and correct and admitted by this

Respondent No. 3.

14. With reference to contents of Paragraph No.6.11, I say that the
contents of this para not true and correct and denied by this Respondent No.
3. It is submitted by Respondent No. 3 that the criminal proceeding and
disciplinary proceedings are basically different. There should be no bar to
proceed simultaneously with departmental enquiry and trial of criminal
case. It seems from the contents of the petition that they are mixing two
different concepts together. It is submitted that whatever stated by the
Applicant is not applicable to the departmental enquiry. It is further
submitted that the object of the departmental enquiry is to maintain the
discipline in the police department and it is not depended upon the outcome
of judicial proceeding. The charge against the Applicant is serious nature
and affect the moral turpitude of Police Department in the eyes of public at
large so the application submitted by the Applicant is not considered and

rejected by the Respondent No.3.

17. With reference to contents of Paragraph No.6.14, I say that the
contents of this para are the facts of the case lodged against the Applicant.
It is submitted that the witnesses and contents of charge will be similar
because the facts of the case are narrated by the victim and that will be
considered as judicial proceedings whereas the misbehavior, misconduct
and moral turpitude of the Applicant are the issue of departmental enquiry
and they will be considered in departmental proceeding. The object of
departmental enquiry is to maintain the discipline. The departmental
enquiry results into punishment whereas judicial enquiry results into
conviction. Therefore judicial proceeding and departmental proceeding are

totally different and not depended on each other.

18. With reference to contents of Paragraph No.6.15, I say that the

contents of this para are not true and correct and denied in to-to by
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Respondent No. 3. The behavior of Applicant when he was on duty, lower
down the dignity of police department in the eyes of public at large. It is the
procedure of departmental enquiry contemplated by the provisions of law. It
is submitted by Respondent No. 3 in earlier Para that both the proceedings
are different from each other, therefore conducting departmental enquiry
will not amounting to disclose the defence of Applicant. It is the procedural
aspects in two different proceedings i.e. departmental and judicial enquiry
to produce the evidence to justify their actions or allegations against

Applicant. It is the principles of natural justice.

34. With reference to contents of Paragraph No.6.22, I say that the
contents of this para are not true and correct and denied by the Respondent
No.3. It is submitted that conducting the D.E. against the Applicant, in cases
of serious offences committed by him during his duty will not cause

prejudice, injuries and hardship to the Applicant.

35. With reference to contents of Paragraph No.6.23, I say that the
contents of this para are not true and correct and denied by the
Respondent No. 3. It is submitted that it is not a fit case to grant ad-interim
relief whereas Applicant has committed very serious offences involving
moral turpitude and degrading the image of police department in the eyes of
public at large, therefore under such circumstances ad-interim relief
mentioned in the said para may kindly be rejected in the interest of justice.”

(Quoted from page 67-75)

11. Hence, the Ld. PO has prayed that the OA as well as prayer for

interim relief deserves to be dismissed.

Observations and findings:

12. Comparison of the charges in criminal case registered against the
applicant and charges in the departmental proceedings reveals that the

criminal case is against the applicant under Section 376 and 417, 323,
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506(2) of IPC. On the other hand the DE against the applicant has been
initiated due to administrative lapses and misusing his position as police
officer. The charges against him pertain to moral turpitude and indulging
in acts which are bringing disrepute to the police department where he
was functioning. As explained by the respondents in their affidavit the
criminal case is on different footing and DE is basically for administrative
lapses and moral turpitude and degrading the image of the police

department in the eyes of public at large.

13. The facts and circumstances in the judgment relied upon by the Ld.
Advocate for the applicant in the case of Capt. M. Paul Anthony (supra) are
completely different and therefore the ratio mentioned in the same is not
applicable in the present case. Moreover the Hon’ble Supreme Court has

also observed in the same judgment as under:

“22.  The conclusions which are deducible from various decisions of this
Court referred to above are :

(i) Departmental proceedings and proceedings in a criminal case can
proceed simultaneously as there is no bar in their being conducted

simultaneously, though separately.”

14. Needless to mention that approach and objectives in the criminal
proceedings vis-a-vis disciplinary proceedings is altogether distinct and
different. In disciplinary proceedings the question would be whether
delinquent is guilty of misconduct and liable for punishment under service
law whereas in criminal case question would be about the criminal
liability and consequential sentence. It is well settled that the standard of
proof, mode of enquiry and the rules governing the enquiry vis-a-vis
criminal case are entirely distinct. In criminal case proof beyond
reasonable doubt is required. Whereas in disciplinary proceedings alleged

misconduct can be proved on preponderance and probability and strict
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rules of Evide nce Act are not applicable to it. What is required to be seen
is whether the disciplinary proceedings would seriously prejudice the
delinquent in his defence in the trial of criminal case. In the present case
considering the charges leveled in disciplinary proceedings it cannot be
said that there will be any prejudice to the applicant in criminal case.
Criminal case will take longer time for its decision whereas disciplinary
proceedings can be finished within reasonable time. Therefore,
considering the charges in the disciplinary proceedings, in our considered
opinion it would not be appropriate to stay the disciplinary proceedings till

conclusion of criminal case.

15. The departmental proceedings which have been initiated for the
administrative lapses can proceed separately and simultaneously. It
would be inappropriate to stall the same as the same is likely to result in
sending wrong message in the public that a police officer involved in moral
turpitude is allowed to function as police officer where he is frequently
called upon to enquire and investigate offences in which women are

complainants.

16. For the reasons stated above and as there is no difference between
the prayer for the interim relief and the final relief in OA, granting of
interim relief would amount to deciding the OA itself. Hence, for the above
reasons, we come to the conclusion that the interim relief prayed by the
applicant needs to be rejected. Hence, interim relief requested by the

applicant is rejected.

(A.P. Kurhekar) (P.N. Dixit)
Member (J) Vice-Chairman (A)
14.1.2020 14.1.2020

Dictation taken by: S.G. Jawalkar.
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